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OIOEOT: 

An employee  has no r i g h t s  t o  f u r t h e r  
r e s t o r a t i o n  and  lump-sum payment  o'f 
unused f o r f e i t e d  and restored 1977 l e a v e ,  
which was f o r f e i t e d  a g a i n  a t  t h e  end  of 
t h e  1980 l e a v e  y e a r .  A l though  agency  
p e r s o n n e l  g a v e  him e r r o n e o u s  a d v i c e  
c o n c e r n i n g  h i s  r e s t o r e d  l e a v e  and  f a i l e d  
t o  f i x  t h e  d a t e ,  as r e q u i r e d  by t h e  regu-  
l a t i o n s ,  f o r  t h e  r u n n i n g  of t h e  2 y e a r s  
i n  wh ich  to  use-or-lose h i s  r e s t o r e d  
l e a v e ,  no  l e g a l  a u t h o r i t y  e x i s t s  for 
f u r t h e r  r e s t o r a t i o n  o f  l e a v e  o n c e  
f o r f e i t e d  a s e c o n d  time. 

.. 
M r .  w i l l i a m  C o r c o r a n ,  a r e t i r e d  employee o f  t h e  

Depar tment  of Energy  (DOE), has a p p e a l e d  C l a i m s  
S e t t l e m e n t  N o .  2-2837607, d a t e d  A p r i l  23, 1982, i s s u e d  
by o u r  C la ims  G r o u p ,  which d e n i e d  h i s  r e q u e s t  f o r  lump-sum 
payment of 1 8 4  h o u r s  of r e s t o r e d  l e a v e .  

The i s s u e  on  appeal is  w h e t h e r  t h e  2-year time l i m i t  
i n  w h i c h  t h e  employee  must  u s e - o r - l o s e  h i s  r e s t o r e d  l e a v e  
may be waived when a g e n c y  p e r s o n n e l  r e p e a t e d l y  g a v e  h im 
e r r o n e o u s  a d v i c e  and f a i l e d  t o  s p e c i f y  t h e  time l i m i t s  
f o r  u s e  of t h e  restored l e a v e .  We h o l d  t h a t  no  l e g a l  
a u t h o r i t y  ex is t s  t o  permit r e t e n t i o n  or  payment of 
res tored l e a v e  a f t e r  t h e  2-year  p e r i o d  r u n s  since 
employees  are c h a r g e d  w i t h  c o n s t r u c t i v e  knowledge of 
s t a t u t o r y  p r o v i s i o n s  and  of t he i r  implement ing  r e g u l a -  
t i o n s .  F a i l u r e  of a n  agency  to  c o u n s e l  t h e i r  employees  
p r o p e r l y  r e g a r d i n g  t h e i r  r i g h t s  t o  r e s t o r e d  l e a v e  is  n o t  
a d m i n i s t r a t i v e  e r ror ,  a b s e n t  a s p e c i f i c  agency  r e g u l a t i o n  
r e q u i r i n g  s u c h  c o u n s e l i n g .  

BACKGROUND 

The f a c t s ,  drawn from t h e  r e c o r d ,  a re  as f o l l o w s .  
I n  November 1977,  Mr. C o r c o r a n  s c h e d u l e d  200 h o u r s  of 
a n n u a l  l e a v e  f rom November 17 ,  1977 to  December 30, 1977. 
When i t  a p p e a r e d  t h a t  "major p rogrammat i c  r e q u i r e m e n t s "  
required Nr. Corcoran's c o n t i n u e d  p r e s e n c e  a t  t h e  agency ,  
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t h e  A s s i s t a n t  Director for t h e  H e a t i n g  and Cooling 
D i v i s i o n  canceled a l l  s c h e d u l e d  leave of h i s  Bureau 
C h i e f s .  C o n s e q u e n t l y ,  Mr. C o r c o r a n  used  o n l y  16 h o u r s  of 
h i s  200 h o u r s  o f  a n n u a l  l e a v e  d u r i n g  t h e  e n t i r e  period. 

On March 20, 1978, t h e  A s s i s t a n t  Director r e q u e s t e d  
r e s t o r a t i o n  o f  M r .  C o r c o r a n ' s  f o r f e i t e d  a n n u a l  l e a v e  o n  
t h e  g r o u n d s  t h a t  t h e  e x i g e n c y  o f  p u b l i c  b u s i n e s s ,  which 
p r e v e n t e d  M r .  C o r c o r a n  from t a k i n g  h i s  s c h e d u l e d  l e a v e ,  
had l a s t e d  from "mid-November and c o n t i n u e d  w e l l  i n t o  
t h e  new yea r . "  Upon l e a r n i n g  t h a t  h i s  memorandum n e v e r  
r e a c h e d  t h e  appropriate  DOE P a y r o l l  and Account ing  u n i t  
f o r  a p p r o v a l ,  t h e  A s s i s t a n t  Director r e s u b m i t t e d  h i s  
request o n  J u l y  10, 1978. The DOE D i v i s i o n  o f  P e r s o n n e l  
approved  t h e  r e s t o r a t i o n  of 184 h o u r s  of a n n u a l  l e a v e  to  
M r .  C o r c o r a n  o n  August  8, 1978. 

According  t o  M r .  C o r c o r a n ,  h e  c a l l e d  t h e  DOE P a y r o l l  
O f f i c e  i n  September  1978, t o  i n q u i r e  i n t o  t h e  s t a t u s  of 
h i s  restored l e a v e .  H e  was a d v i s e d  by a n  employee o f  t h a t  
o f f i c e  t h a t  he would r e c e i v e  a copy o f  t h e  d e t e r m i n a t i o n  
t h a t  h i s  184 f o r f e i t e d  h o u r s  had been  approved  f o r  
r e s t o r a t i o n .  The n o t i c e ,  which was d a t e d  September  14, 
1978, warned: "The  restored l e a v e  s h o u l d  be  s c h e d u l e d  f o r  
prompt u s e  as e a r l y  a s  possible i n  advapce  of t h e  two-year 
l i m i t i n g  p e r i o d .  Any r e s t o r e d  leave which is unused a t  
t h e  e x p i r a t i o n  o f  t h e  two-year l i m i t  is  f o r f e i t e d  w i t h  n o  
f u r t h e r  r i g h t  t o  r e s t o r a t i o n . "  The  n o t i c e  d i d  n o t  s e t  t h e  
b e g i n n i n g  o r  e n d i n g  d a t e  f o r  t h e  r u n n i n g  of t h e  2-year  
period, n o r  d i d  i t  f i x  t h e  da te  when t h e  p u b l i c  e x i g e n c y  
ended  w h i c h  caused M r .  C o r c o r a n  t o  f o r f e i t  h i s  a n n u a l  
l e a v e .  F u r t h e r m o r e ,  M r .  Corco ran  c o n t e n d s  t h a t  he  n e v e r  
r e c e i v e d  t h i s  n o t i c e .  

M r .  C o r c o r a n  c o n t e n d s  t h a t  i n  J a n u a r y  1979, h e  a g a i n  
i n q u i r e d  i n t o  t h e  s t a t u s  o f  h i s  r e s t o r e d  l e a v e  because t h e  
184 h o u r s  had n o t  shown  u p  o n  h i s  pay  s t a t e m e n t .  Again ,  
p e r s o n n e l  i n  t h e  DOE P a y r o l l  O f f i c e  assured him t h a t  a 
separate  a c c o u n t  f o r  r e s t o r e d  l e a v e  had been e s t a b l i s h e d  
b u t  t h a t  no time l i m i t  e x i s t e d  f o r  i ts u s e .  Al though 
Mr. Corco ran  c o n t i n u e d  t o  make p e r i o d i c  i n q u i r i e s  t o  t h e  
DOE P a y r o l l  O f f i c e  i n  1980 and 1981,  these and e a r l i e r  
t e l e p h o n e  c a l l s  a r e  undocumented. 

I n  September 1981, however ,  a n o t h e r  employee i n  t h e  
P a y r o l l  O f f i c e  in fo rmed  Mr. C o r c o r a n  t h a t  h e  r i s k e d  l o s i n g  
h i s  res tored l e a v e  by J a n u a r y  1 9 8 2 ,  i f  h e  f a i l e d  to  u s e  
i t ,  b u t  t h a t  h e  c o u l d  e lect  to  t a k e  lump-sum payment if 
h e  r e t i r ed  before t h a t  t i m e .  T h i s  p a y r o l l  employee made 
a n o t a t i o n  o f  t h i s  c o n v e r s a t i o n  on  a copy o f  t h e  
September 14, 1978, n o t i c e .  
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Subsequently, Mr. Corcoran retired in September 
1981. When he contacted the DOE Payroll Office again, to 
obtain lumpsum payment of his unused restored leave, he 
was advised that the 2-year use-or-lose period had lapsed, 
as of January 1981, and consequently, he had forfeited all 
rights either to further restoration or lump-sum payment 
for the leave. 

Mr. Corcoran submitted his claim for restoration of 
his forfeited leave to our Claims Group, but it denied his 
claim on the grounds that no legal authority justified 
"the retention of or payment for restored leave not used 
within 2 years of the date of restoration;" 
appealed the decision of the Claims Group, arguing that 
he should not have to bear the financial burden for the 
repeated erroneous advice DOE Payroll personnel gave him 
concerning his restored leave. He points to a letter, 
dated February 16, 1982, from the DOE Director of 
Personnel Policies and Programs, which acknowledged 
possible administrative error and also noted the agency's 
failure to fix the date for the end of the public 
exigency, as required by 5 C.F.R. S 630.306, so that 
Mr. Corcoran might have been apprised of the 2-year 
period. Mr. Corcoran demands that corrective procedures . 

be pursued under the Back Pay Act, 5 U.S.C. S 5596. 

Mr. Corcoran 

. .  

DISCUSSION 

Under 5 U.S.C. S 6304(d)(1) ( 1 9 8 2 ) ,  annual leave 
which is forfeited because of administrative error, 
exigencies of public business, or sickness of the employee 
shall be restored to the employee. For forfeiture due to 
the exigencies of public business or the sickness of the 
employee, the leave must have been scheduled in advance. 
5 U.S.C. S 6304(d)(l)(B,C). Section 6311 of that title 
authorized the Civil Service Commission (CSC) (now Office 
of Personnel Management) to "prescribe regulations 
necessary for the administration of this subchapter" which 
were to include crediting restored leave in a separate 
account and establishing a time limit €or its use. See 
5 U.S.C. S 6304(d)(2). 

The Commission developed implementing regulations, 
later published in 5 C.F.R. Part 630, subpart C, as well 
as "CSC Guidelines" published in Federal Personnel Manual 
Letter No. 630-22, January 1 1 ,  1974.  Section 630.306 of 
title 5 ,  Code of Federal Regulations, states in part: 
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"Annual l e a v e  r e s t o r e d  u n d e r  s e c t i o n  

mus t  be s c h e d u l e d  and  used  n o t  l a t e r  t h a n  
t h e  end o f  t h e  l e a v e  y e a r  e n d i n g  two y e a r s  
a f t e r  

- 6 3 0 4 ( d )  of t i t l e  5 ,  U n i t e d  S t a t e s  Code, 

* * * * * 

"(b) The d a t e  f i x e d  by t h e  a g e n c y  head ,  
or h i s  d e s i g n a t e d  o f f i c i a l ,  a s  t h e  
t e r m i n a t i o n  d a t e  o f  t h e  e x i g e n c y  o f  t h e  
p u b l i c  b u s i n e s s  which  r e s u l t e d  i n  t h e  
f o r f e i t u r e  o f  t h e  a n n u a l  l e a v e  * * *." 
The CSC G u i d e l i n e s  i n t e r p r e t  t h e  2-year  l i m i t  f o r  

t h e  use o f  r e s t o r e d  l e a v e  s t r i c t l y ,  s t a t i n g :  

" [ T l h e r e  is no legal  a u t h o r i t y  p r o v i d e d  t o  
permit r e t e n t i o n  o f  t h e  r e s t o r e d  l e a v e  or 
to  p r o v i d e  payment t h e r e f o r  i f  i t  is n o t  
used w i t h i n  t h e  specified time l i m i t  o f  two 
y e a r s .  The o n l y  e x c e p t i o n  to  t h i s  is i f  
t h e  employee  separates pr ior  t o  t h e  time 
l i m i t ,  and i f  so, h e  r e c e i v e s  a lump-sum 
payment f o r  t h e  unused  l e a v e .  

"Any restored l e a v e  unused  a t  t h e  e x p i r a -  
t i o n  o f  t h e  two-year  l i m i t  is a g a i n  
f o r f e i t e d  w i t h  no  f u r t h e r  r i g h t  t o  restora- 
t i o n . "  FPM Letter  N o .  630-22, a t  p. 10 
( e m p h a s i s  a d d e d ) .  

S ince  t h e  p r o m u l g a t e d  r e g u l a t i o n ,  5 C.F.R. 
5 630.306,  h a s  t h e  f o r c e  and e f f e c t  of law, no  remedy is 
a v a i l a b l e  o n c e  t h e  2-year  p e r i o d  e x p i r e s ;  r e s t o r e d  l e a v e  
which is f o r f e i t e d  a g a i n  carr ies  no f u r t h e r  r i g h t s  t o  
r e t e n t i o n  o r  payment.  

As w e  h e l d  i n  P a t r i c k  J. Q u i n l a n ,  B-188993, 
December 1 2 ,  1977,  e v e n  where t h e  employing  agency  f a i l s  

~ 

to  m a i n t a i n  a separate  a c c o u n t  f o r  r e s t o r e d  l e a v e  a s  
r e q u i r e d  by t h e  g o v e r n i n g  law and r e g u l a t i o n ,  t h e  2-year  
time l i m i t a t i o n  may n o t  b e  m o d i f i e d  n o r  waived f o r  unused 
r e s t o r e d  l e a v e .  E v i d e n c e  o f  e x t e n u a t i n g  circumstances is 
n o t  enough t o  overcome t h i s  s t r i c t  r u l e .  Q u i n l a n ,  c i t e d  
a b o v e ,  and  Edmond G o d f r e y ,  B-205709, March 1 6 ,  1983. 
Thus ,  i n  l i g h t  o f  t h e  p l a i n  l a n g u a g e  o f  t h e  r e g u l a t i o n s  
and t h e  C o m m i s s i o n ' s  e x p l a n a t o r y  FPM L e t t e r  N o .  630-22, 
w e  r e a s o n e d  i n  Q u i n l a n  t h a t  "as  a matter o f  law any  
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restored leave unused  a t  t h e  expiration of t h e  p r e s c r i b e d  
t i m e  l i m i t  is a g a i n  f o r f e i t e d  w i t h  no  f u r t h e r  r i g h t  to  
restoration or to b e  p a i d  f o r  it." 

The o n l y  e x c e p t i o n  t o  t h i s  r u l e  is where t h e  agency  
e r r e d  i n  c h a r g i n g  a n  e m p l o y e e ' s  r e g u l a r  l e a v e  a c c o u n t  
i n s t e a d  of h i s  restored a c c o u n t ,  c o n t r a r y  to h i s  s p e c i f i c  
i n s t r u c t i o n s ,  and where no  separate c a t e g o r y  a p p e a r e d  on  
h i s  p a y  s t a t e m e n t  to  ref lect  t h e  r e s t o r e d  leave hours .  
I n  Robert D. McFarren,  56 Comp. Gen. 1014 (1977), w e  h e l d  
t h a t  t h e  agency  s h o u l d  correct i t s  r e c o r d s  by c h a r g i n g  t h e  
restored l e a v e  a c c o u n t  and  r e s t o r i n g  h o u r s  c h a r g e d  t o  t h e  
r e g u l a r  a c c o u n t  e v e n  though  t h e  2-year  p e r i o d  had e x p i r e d .  

The DOE Director o f  P e r s o n n e l  Policies and Programs 
D i v i s i o n  a d m i t t e d  i n  h e r  l e t t e r  to  t h e  C l a i m s  D i v i s i o n ,  
d a t e d  F e b r u a r y  16, 1982, t h a t  t h e  a g e n c y  f a i l e d  to  f i x  
t h e  d a t e  f o r  t e r m i n a t i o n  o f  t h e  p u b l i c  e x i g e n c y  so t h a t  
M r .  C o r c o r a n  c o u l d  have  been  a p p r i s e d  of t h e  r u n n i n g  o f  
t h e  2-year  p e r i o d ,  as r e q u i r e d  by 5 C.F.R. S 630.306. 
However, t h e  l e t t e r  from DOE a lso p o i n t s  o u t  t h a t  t h e  end  
o f  t h e  e x i g e n c y  was n o t  l a t e r  t h a n  March 20, 1978, t h e  
d a t e  M r .  C o r c o r a n ' s  s u p e r v i s o r  f i r s t  r e q u e s t e d  r e s t o r a t i o n  
o f  t h e  f o r f e i t e d  l e a v e ,  and  t h a t  M r .  C o r c o r a n  had u n t i l  
J a n u a r y  9, 1981, t h e  end  o f  t h e  1980 l e a v e  y e a r ,  t o  u s e  
t h e  r e s t o r e d  l e a v e .  

A s  a g e n e r a l  r u l e ,  employees  are c h a r g e d  w i t h  
c o n s t r u c t i v e  knowledge,  a l t h o u g h  t h e y  may p o s s e s s  no 
a c t u a l  knowledge,  o f  t h e  s t a t u t e s  and r e g u l a t i o n s  which 
p e r t a i n  t o  them.  Michae l  Dana, 56 Comp. Gen. 473 (1977); 
and D r .  W. Newlin Hewson, B-193567, May 2 4 ,  1979. Here, 
M r .  C o r c o r a n  s ta tes  t h a t  h e  n e v e r  r e c e i v e d  a copy o f  t h e  
n o t i c e  of r e s t o r a t i o n  o f  184 h o u r s  o f  l e a v e ,  d a t e d  
Sep tember  14, 1978, which  men t ioned  t h e  2-year  l i m i t  f o r  
t h e  u s e  o f  r e s t o r e d  l e a v e  b u t  which f a i l e d  t o  s e t  t h e  
t e r m i n a t i o n  date  f o r  t h e  p u b l i c  e x i g e n c y .  However, 
M r .  C o r c o r a n  d i d  l e a r n  a f t e r  c a l l i n g  t h e  DOE P a y r o l l  
o f f i c e  i n  September  1978, t h a t  h e  had been c r e d i t e d  these 
h o u r s  as  r e s t o r e d  l e a v e ,  and h e  knew or s h o u l d  have  known 
t h a t  a c c o r d i n g  to  t h e  p e r t i n e n t  r e g u l a t i o n ,  5 C.F.R. 
S 630.306, h e  had u n t i l  t h e  end  of t h e  1980 l e a v e  y e a r  i n  
which t o  use-or-lose h i s  r e s t o r e d  h o u r s .  I t  is immaterial 
t h a t  t h e  proper p e r s o n  a t  DOE f a i l e d  t o  f i x  t h e  exact d a t e  
o n  which  t h e  e x i g e n c y  a c t u a l l y  ended ,  as l o n g  a s  t h i s  
e v e n t  o c c u r r e d  a t  any  p o i n t  d u r i n g  t h e  1978 l e a v e  y e a r  

- 5 -  



B-213380 

since Mr. Corcoran had u n t i l  J a n u a r y  1981, to  u s e  t h e s e  
h o u r s ,  or  collect lump-sum payment i f  h e  separated from 
t h e  agency prior t o  t h a t  t i m e .  

A l though  M r .  C o r c o r a n  may have  r e c e i v e d  e r r o n e o u s  
a d v i c e  from t h e  DOE P a y r o l l  O f f i c e  c o n c e r n i n g  t h e  t i m e  
l i m i t s  for u s e  o f  h i s  restored l e a v e ,  t h i s  d o e s  n o t  
c o n s t i t u t e  a d m i n i s t r a t i v e  error s i n c e  "no r e g u l a t i o n  
[ r e q u i r e s ]  t h e  Depar tment  of Energy  employees  to  b e  
c o u n s e l e d  c o n c e r n i n g  t h e i r  l e a v e  b a l a n c e s . "  Letter from 
DOE Director of P e r s o n n e l  Pol ic ies  and  Programs D i v i s i o n ,  
c i ted above .  W e  have  h e l d  t h a t  i n  t h e  a b s e n c e  of a n  
a g e n c y  r e g u l a t i o n  r e q u i r i n g  c o u n s e l i n g  o f '  i ts employees  
o n  t h e  f o r f e i t u r e  of a n n u a l  l e a v e ,  f o r f e i t u r e  of l e a v e  d u e  
to m i s u n d e r s t a n d i n g s  a r i s i n g  from i n f o r m a l  d i s c u s s i o n s  
w i t h  a g e n c y  p e r s o n n e l  d o e s  n o t  c o n s t i t u t e  a d m i n i s t r a t i v e  
error.  Samuel  B e r n s t e i n ,  B-187055, March 4 ,  1977. 
We b e l i e v e  t h e  same p r i n c i p l e  appl ies  where  no  agency  
r e g u l a t i o n  r e q u i r e s  c o u n s e l i n g  of employees  a b o u t  t h e  
possible f o r f e i t u r e  o f  r e s t o r e d  l e a v e .  

S i n c e  w e  have  found  no  a d m i n i s t r a t i v e  error upon 
which a claim may be f o u n d e d ,  there  is no b a s i s  upon which 
t o  h o l d  t h a t  t h e  a g e n c y ' s  a c t i o n s  c o n s t i t u t e d  an  unwar- 
r a n t e d  or u n j u s t i f i e d  p e r s o n n e l  a c t i o n  u n d e r  t h e  Back Pay 
A c t ,  5 U.S.C. S 5596 ( 1 9 8 2 ) .  . '  

For t h e  a b o v e - s t a t e d  r e a s o n s ,  w e  h o l d  t h a t  
iulr. C o r c o r a n  may n o t  have  r e s t o r e d  t h e  1 8 4  h o u r s  o f  l e a v e  
o r  r e c e i v e  lump-sum payment  f o r  those h o u r s  where h e  h a s  
e x c e e d e d  t h e  2-year  u s e - o r - l o s e  p r o v i s i o n  of t h e  r e l e v a n t  
r e g u l a t i o n .  

Aot* C o m p  t ro 1 l'iir /Genera 1 
of t h e  U n i t e d  S t a t e s  
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